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Commerce in Roman Law: The Example of Real Contract
of Loan between Tradition and Changes

ANTONIO SACCOCCIO

(School of Law, University of Brescia, Brescia 25121, Italy)
7ZHAI Yuan-jian (tran.)
(College of Comparative Law, China University of Political Science and Law, Beijing 100088, China)

Abstract: The Roman sources attest many times that, in dogmatic terms, loan is a real contract,
which can be concluded with the agreement (consensus) and the delivery (traditio) of a certain quanti-
ty of fungible goods. In detail, however, the same sources show a steady shift towards a greater ap-
préciation of the element of consent: we see that in the so— called ‘dematerialisation’ of delivery (tra-
ditio brevi manu) , in the conventional determination of the place and date of return, in the solemn
promise of restitution (stipulatio) accompanying the delivery, and in the promise of future loan
(stipulatio de mutuo dando).In the Roman law system, therefore, the loan is either a real contract,
as declared theoretically by the jurists, or a consensual contract, as the parties want. All that together
with commenting either on the Civil Codes or on the draft of Soft Law Projects allows a better under-
standing of the discussions currently circulating in the Old continent on loan within the modern Euro-
pean civil law, which continues to rotate around the dichotomy between real contracts and consensual
contracts, ignoring the possibility of coexistence of the two models, which instead already sinks its
roots in Roman law. Key words:

Key words: loan; real contract; Roman law; European Civil Codes; European Soft Law Projects
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