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or gnee the tarn of the century, the Italian finayc | rkets
: . _ anci:
as adually and pmfmmdl).f transformeq, After thbsmﬂrket has been
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T hecome C-w:poscd to a dangerous instability_2 nted system hag
d The major objective of the domestic regulation of financial mark
i : 1 markets
% pas rested upon ensuring the solidity and transparency of parties a5 3
a quctural principle in a ‘commercial-banking’ perspective, whilst pro-
Jf wction of savers (i.e. people who have invested saved monies in financial
" instruments of some sort) has until very recently been a ‘secondary and
1 indirect’ purpose limited to the specific case of consumer law.” The
:] distinction between ‘saver/investor’ and 'consun.ler’, s-ubscribed to in
n Community policies, has been taken into consideration by national
financial market regulators.
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The implementation u.l' EC I?irc_clivcl:; (‘Jnnccoqnisdlél'l"::;1 i;;edit and g,
tance contracts tor financial S{fr\'lc.ﬁ 011‘ 1:-6:) ell:'!th‘ i ¢ Cﬁﬁlpslling
need to protect investors against -lhl;-‘:tis F }f: il;troduyt' nancla! INter.
mediaries on the other have recently - to the st clion of dlfferem
remedies aimed at prm'iding' 111::111 Wlth- access. tod}t15 ‘l]cel..l 3

The scope of the chapter is first to discuss in t}:ltal t .edeﬁn.ltlon o
‘investors’ as consumers in the EU as well as in the I.tallan legis
Part 1 will therefore provide the reader w1t'h sufﬂlcrent‘cgnstr
elements in order to understand the presex_lt Inconsistencies of
tions that now deserve the utmost atten.uon at b'»oth. Europe
national levels. Secondly, in contrast with a,leglslatwe poli
seems to encourage recourse to private remedies,
ported in Part II of this chapter questions the effec

private remedies if they are not buttressed with a co
framework.

ation_
UCtjye
defin;.
an anq
Cy that
the argumen; sup-
tiveness of €Xcessive
nsistent and rationg]

Part I The financial consumer and the applicable
Provisions in Italy

European perspectives on customer protection’
and financial markets

» relating to Promotion of the internal m
Protection, Arguably, ‘the legal b
objectives which prigrj

* Green Pi_iper on F'ufancial Services Policy (2005—2010) (COM (2005) 177 final). See on the
;t;zl;l:n}:c anfd policy cont.ext for a single market ip financial services: M. Kenny, ‘The
Priva::l?_z ‘; ; Non-Profess:on'al S_urelies in Europe: The Uncommon Core of EuI‘O_P i
2 A In A, Colom_t::-lelcchi (ed.), Protection of Non-Professional Surenf-’-'{ e
»2urope: Formal gnq Substantiye Dispa rity (Baden-Baden: Nomos, 2007), 362. G. Ferrarini,

Ntract Standards apq the Markets ip, Financial Instrymens Directive (MiFID): An
egulatory Architecture?, European Review of Contract La;

avigatin the : b
Financiy| g e ater Reviewing the |

. _ : in the
Y nformation Disclosure Requirements

)
Ivices Acquis’, Europeqy, Business

Law Review, 19 (2008), 493.
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- HE 1 t a
sdequate Jevel of social justice. The contract must thys be apprecia[eg
% the expression of individual freedom in the market to purchase

xcording to a conscious and informed decision,
The integration of different interests related to the respect of compe-
ition rules, on one hand, and the making of fair contracts, on the other,
lead o the signing of a contract freely and consciously ente;ed into by
the parties and the realisation of a free and efficient market. ‘
This need for protection can, perhaps, be better expresse{i t_ayhct;ms;:
wionally oriented considerations (i.e. from a fundafn;m::]adntgo agapt
pective) providing the judiciary ‘with a powert e
taditional contract law instruments .to coutempol.rl?crl); e e
“dial values), making the contract an important v¢
policies,”
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. ive ed esper
- je informative

K hurilli, ') Il ediazion¢ finanziarid: w?;;w ito, 8-9
o, “Short selling, intermedia e 6 . ; Merito,
eniz3 i«I"' ' 1[ » pilith Civiles 10 (2{}(,] ) 2 ]| Corriere del
1A dellinvestitore’, La Responsa iritto vivente:
el e,
200?]. 90?:

iel sistemd de

r;};lélji”:; & s 4o rjp;pﬂrmiﬂm'"-' e i diritti fondamem

i 2 873, el :

b f, Camillewti, ‘I7art, 2 del codice dlel w“-sucl::l?l:ltl"‘ Cﬂm?a':l:li‘col

J_"" Mentali del consumatore nei m]’lm.m dine ubblico e v Europedt
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For these reasons, the protection of llimt.ncial .;cr!vic@ Consumer, Mug
not disregard the subjective Chur;l.d?rwi-ltm.n 0] “]c “;_IYCSII(JI' accordin

to his/her level of investing sta|?l1|sllc:|l|0{1, a leve W.lch may be I,
wofessional, moderately professional at highly P"'OFCSSIODGI-

i At the same time, the nature of this protection m-ust be ObjECtivc,
considering that the financial market rcgula'tory systefn mvolveg Not op|

private law principles, but also, and espcc;ally, publ_lc law Onels as we
which concern the safeguarding of the enttrf: ﬁnaHCIal S}tste.n'-]_ 0

The aim of protection, in fact, is the solidity, th_e rel_lablhty and th,
efficiency of the market, whereas in.vestor Rrotectlon IS Connecteq to
the reliability of the system, which in turn is based On.the Principles
of proper disclosure, transparency of contractual‘ operations ang 2004
faith, all aimed at meeting the individual’s needs In the market !

However, in order to appreciate the real scope
and the degree of protection granted, a clear d
ition of investor must be given,

Only in some cases is the investor consid
enjoying a higher level of protection. Most financia] Instruments are
purchased by customers using professional intermediatries,

The Directive on the distance marketing of consumer financia]
services'? refers to consumers,'> but it leaves to the Member States the
possibility of extending the scope of the directive to non-profit organisa-
tions and people making use of financial services in order to become
entrepreneurs, as such could find themselves unprepared to judge such
investments properly, similar to an ordinary consumer, 4 However, the

of this regulatory policy
elimitation of the defiy,.

ered to be 3 consumer, thyg

of the Weaker Par

¥ (Munich: Sellier, 2007), 272 ff. See, for example, the surety protection
models. This ap

Proximation is only desirable if it can offer a useful instrument at

national level, See A, Colombj Ciacchi, ‘Formal and Substantive Disparity in European

Suretyship Law: A Comparative Summary’, in A Colombi-Ciacchi (ed.), Protection of
Non-Professional

Ope: Formal and Substantive Disparity (Baden-Baden:
Nomos, 2007), 395,
C. Turilli, ‘Short selling}, 795, " Ibig,

Directive 2002/65/EC of the European Parliament and of the Council of 23 September

e o ceruin the distance marketing of consumer financial services and amending
;3 ~ouncil Directive 90/619/EEC and Directives 97/7/pC and 98/27/EC,

Directive 2002/65, Art, 2(d): ‘consumer M€ans any natural person who, in distance

contracts covered by this Directive, s acting for purposes which are outside his trade,

business or Profession’
R(.zcual 29: “This Directive js without Prejudice to ext
with Community law, of the Protection provideq by

ension by Member States, in accordance
and persons making use of financia| services in ord

. . = . ». 3
this Directive to non-profit organisation
er to become entrepreneurs!
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o the relevan directive, 1s acting for p,, tral pergy who, ;
l-; mfﬁ&ion has been given 2 N2rrow ins, "< which <2n % In the tra

W N = i res
qance, start-up contracts, assignmengs Q?Prc:agmn by the Eg-érded 2
; the case of the Directives on dmr:to "SUmer dlajmg ani-i lh?‘ has exc
ermé, timesha £ d_lslance selling, and cgm:g:enmg- COnsumer
suthors have highlighted the fact thap «p;, :}T sales and bt

n

! atract 1av directives, without reflecting that g Pt has ygyalyy, been
of the jurisdic:ion rules under the Brussels Cﬂmin " )

. I Tele i on, wh I Speciﬁ
xception to the general Pﬂ"CIPI'{ Actor sequitur forysm, ,e;' H“"' *Pecial jurisdiction s ::
‘Cronica de una Muerte Anunciada: The E i :H-w

(pnsumer Rights™, Common Market Law Reyigy, =
les, the ECJ has developed, in conformity with llh.e 2 e’

. s di i P Iniormation model, a E
onsumer image, according to which the reasonzbly well info uropean
ohservant and circumspect consumer” prevails: G. § ormed and reasonably

. - Straetmans, ‘Some Thoughts on the
future European Consumer Acquis;, European Business Law Review, 20 (2009), 429
* Cape sncv. Ideal Service srl, 21 November 2001, Joined Cases C 541_’5;2;99. Th; Spa-nish
government con‘tended that ‘the definition of consumer given by the Directive does not
make it impossible for Member States, when transposing it, to treat a company as 2
wnsumer in their domestic law, but the decision clearly stated on the point affirming
ihat- it must be observed that Article 2(b) of the Directive defines a consumer as
“any natural person™ who fulfils the conditions Jaid down by that provision, wherezs
article 2(c) of the Directive, in defining the term supplier or seller, refers to bct_h‘ n:hm:'a:
and legal persons. It is thus clear from the swording of article 2 of the Directve "1
cludes a contract with 2 seller or supplier
person other than a natural person who conclu esa it pioon Accordings
cannot be regarded as a consumer within the meaning Oih ttthl: term “consumer’, 2
the answer to the second and third questions must t:; i
éined in Article 2(b) of the Directive, must ‘bSe interp¥
Parsons” See on this point: G. Straetmans, 2
e i3, 009), 442. ) .
, Consumer Acquis), European Business Law Revie 20 (205 ight directives currenl
Ilhe consumer acquis has been limited by thea'on
et review, but ‘given that consumer Pr""’ca;e_law 5
tathzm, ccount will have to be mkmef -lhc ture policy y, 20
o broad definition in the B2C directive 1P fu I; an Business Law ReVE™ -y uropedt
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Gjm’PPﬂa ‘From Consumer Contracts 10 y;,aw5 009), 304 (the larg<! 2 dod
ary ot Law, in European Review bt be “pro ton , Review
8140, "the extent to which consumers are 10 Jot o Market 1
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kets in Financial Instruments- Directive'? (hf.'reinafter

The !1\41111&1‘5 ' follow this trend. It is dlrecteq at protecting rery;
‘MiFID’) scgll}a. wnot necessarily consumers. Sl‘mllarl}’, the Rome
clients l!ml"-*’dmm:erns situations where there are ‘contracts concludeq
I flfgu.lla;ltli:;‘reg‘i ded as being weaker, those parties sh01.lld. be Protecteq
;:;t;olf;ﬂict oflﬂ\:«’ ?le-st tilgg )m:f more favourable to their Interests than

al r ital 23). _

lhe(:if:;irl‘;lelru;iiticteign rules are thus conceived here aTl special ;ules for
specific cases based both r;g)rma'twely 'and conceptuady on the molre
general rules of private law.?? Besides, since tl-le DCEFR does not conta.m
a specific chapter relating to contracts involving the su_pply of financia]
services,” the inclusion of the pre-existing PEL FSC In the DCFR, a5

markets in financial Instruments amend;

EEC and Directive 2000/12/EC of the
5o repealing Counci] Directive 93/22/EEC. The
0 %

21
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p any event, according to A,
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F,miacu contracts,
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protection of financial investors as ‘consymers i

the Italign
legal sysiem: the state of the art

The ‘investor” in the Italian financial market

e client of a banking/financial institution faces a veritable ‘legislative
firest’ of provisions, Therefore the actual notion of ‘investor’ must be
deined according to Italian law in order to verify the applicable law.

I the same sense, several businesses would have pr ""_.""Cd fhs h;,)mfﬁdu:;nwz’m;
wacommon denominator to all the Consumer Acquis md;:dmg:;z:ld an}f:*‘]:r that it
2 few items (like, for example, the notion of cf’mumfr’ \ ;;f(*wueahh and Consumer
must have included in that case also financial services: 1

it . jed by the
Plu!u.tmﬂ, Preparatory Work), 4?” cular, the financial sector may be worr ,:fgiﬁc
Finally, some others note that, in particular | instrument giould supersece T
pouibility that the introduction of 4 honmn'; ;u.ﬁ as MiF
nancial services legislation (vertical instrumen . agelS 0 ciples 0
e, vhich regulate the activities of asset Tanaﬁewrferins with the D¢ ¢ and MiFID
"posing additional burdens and P“”'l,)l!‘-].’? (e.g the uCITS D“lcrjzl:nd Con
flls)trmif,n and management of funds a"'“,w"f-:qui,rcmcﬂ“)‘ DG Hes
weady regulate the provision of information Lavi
rf [ 3 1
U j':lx.tlrm, 'l’rc’mrﬂlm'}' Work’, 44, “p ;ncip|f3‘ of [-,urOP‘”"E_ivm that financ
«Sherednychenko and B, C. Jansen, 17 A6 io
A ard [ {
U:":"‘UH', FEuropean Review of Privale {,a:s;-w DCHR, the ProY (
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(1) does not apply ‘This implics that k ool ® Lo fipand
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"t only the “rules applicable 10 fal service: Ve r the yCH 8
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Traditionally, the investor’s contractfml pqsiti<?11 15 governed oy,
by general consumer law and. by special 198'51““;“ pr?r\;-l]dEd by the
“{i:s'r:: Unico Bancario (Cﬂnﬁolidumd Ac_l on Ban mg’F_ B) and by
the Testo Unico della Finanza™" (Consolidated Ac,t on Finance, TUE)
as well as related regulations issued by the !Sanca d’Italia ( Bank of Italy)
and by the Italian public ﬁn:.’mcial authorlt?f for regulatmg the Italjap
securities market (CONSOB)~® aimed at their 1n.lplementatlon.

The TUB is exclusively devoted to the bank__lng sect::)r. Part of thjg
legislation is addressed to all bank clients accord-lng to a neutral’ notjgp
in}luding professional as well as corporate bodies having a contractua|
relationship with the bank. Meanwhile, rules on consumer credit con-
cern only ‘consumers’ pursuant to the definition provided by the Con-
sumer Code, as we shall see below.

The TUF aims to protect a general category of ‘investors’ investing
through financial intermediaries>® providing protection against the
excessive risks of unreliable financial investments, that are investment
transactions in which the determination of duties of care and fairness are
especially important. The TUF also has the purpose of contributing to
the efficient functioning of financial markets.>!

2 Legislative Decree no. 58 of 24 February 1998, Consolidated Law on Financial Intermedi-
ation, implemented by CONSOB Regulation no. 11971 of 14 May 1999.

hare powers of control and supervision over financial

rding to the purpose pursued, that is, the fairness of

o . an( upervision of market stability (CONSOB): B. Cavallo,
Dissesti finanziari e sistemna isti tuzionale: il ruolo delle attiviti dj controllo; in E Galgano and

28

markets. Their roles are defined acco
behaviours (Banca d’Italia) and the s

29

profession’, but the financial
canno longer be regulated by consumer rules, See ¢
mercato. Il eredito g] consi

mo, 2nd edn (Turin: Gianmiot. o : 2
:ﬂfie;ﬁ' wéa del contraente ‘non gualificate’ mo glapp:ch L g i
L. 3.1b. See V,

> ho ercato finanziario (Milan: Giuffré 1996), 535
Roppo, ‘Syj i o il M" )
Rt s D s P 3 (2‘3:;:;;3;;5(]'31 mercato finanziario, prima e dopo la MiFID;
L. There is a sharp contras ; . w
t, in Italy, w
obligation . b ;’pb;:l cen some authors and the case law on the

plicable remedy (contract liability or nullity).

peration has 2 greater value, the contract
G. Carriero, Autonomia privata e disciplina del

)

<
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;:?fn'%sﬂ {0 the purpose pursugq, that is, the faimess foi Ecﬁned

: ‘ﬁfdlfig'lﬁa]iaj and the supervision of Market stability (CON aVioyr

% the Consumer Code (dlgs. n. 206/209;, enacted 23 Ocrgp,

Finall}r ts the consumer special Protection jp COnsumer Credit ¢q r

:gjﬁifr:: d financial services,” where tpe Consumer "
ot

| person who is acting ggr Purposes which cap 1, regarded g
. - 2

.;-_a‘qf hpis trade or profession’, B

quside implementation of the definition of ¢

i : ;

The relating to the financial markets is - ‘

'xfiis“anon e of the reception of mass (standardlsed) contracts in our

psive 13ILTE, Consumer legislation actually exists only in the'areaj

kg SyELEE - imposes such protective rules (i.e. consumer credit aEU

vhere EU Jaw e umer financial services); where, however,

" marketing of cons - iteria have been used (i.e. estate

distance t intervene, different criteria e tramaran

iy 0 , ra .

Lz dﬂ:-j_ nt on, securities public offers, banking

istermediation,

he consumer in Jtaljan
emblematic of the truly

5; Trib. Mantova
Trib, Genova, 15 March 2005, Trib. Man'o3
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e ) e Vst ome). 25 May o e
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Towcther with rules divectly 1'&‘}!1}1‘““"}‘ .‘“"'“"“fl‘“'. I"'l"ﬂ'“-"i"”i‘llﬁ eSpe-
ci.lll\“qu.lliﬁc\i for the provision of I‘mam‘m.l SL‘I'\’I‘LL‘.':" are l‘l\ll!]l! by a g¢
of rules of conduct aimed at goverming their professional activity,
Thus. in this regand, an important rnlo&s played by sell-regulation
through the enactment of codes of Ct"l\d"“‘-' J.l‘}’ _“".‘-"'"““"‘-' dispute reso.
lution procedures and, quite often, by certain "'f‘“*““"-'s “."dc"‘“kt‘lll at the
nt with user/client associations,

professional industry-wide level, inagreeme

Recent requlations issued by banking authorities

In this context, on 18 March 2009, the Banca d'Ttalia published
consultation document on proposals for a new regulation on transpa-
o and financial services, proposals now contained in the

rency in banking X
Provisions for Transparency of operations on banking and financial

services of 29 July 2009.™

This new reculation aims to establish a balance between efficiency needs
and solidity 0;‘ the banking and financial systems, on the one hand, and
the pmtect'ion of clients on the other. Major objectives are, therefore, the
protection of clients and the promotion of competition, objectives thereby
attempting to mitigate the risks to which the market is normally exposed.

In order to fulfil these objectives and underscore the issues at stake,
the Banca d’Ttalia provides a series of graduated measures in relation to
the nature of the services provided and the characteristics of the clientele
to which they are targeted.

On the basis of the principle of proportionality, duties differ accor-
ding to the features of services provided and their recipients. They are
thus classified, taking into consideration the varying intensity of the
degree of protection, as follows:

‘the consumer’: the natural person who is acting for purposes which can
be regarded as outside his trade or profession;

‘retail clients™: understood as consumers, non-profit entities and busi-
nesses having total revenues lower than 5 million Euros and fewer
than ten employeﬁ;”

‘client; that is every natural person or legal person that has a contractual
relationship, or that is willing to enter into such, with an intermediary-

s g aymero, Codici deontologid e tutela del risparmiatore;, 1 Foro Jtalianc, 10 (2005), 1%6
; ing of “transparency” in banking, see Al “Trasparenza
" '}b:::}cm.l ¢ contratti del consumatore’, 73§ R hoe 0PN 90N, Gaggerns .
’ 1 Gategory was created previously by CONSOB i October
2007, intended as “non-professional dients’ i
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isions apply exclus;
Soe prO‘lsr ‘retailpsli);nts,d_ruilvely to Contracts
mnsumers 0 . € statug of 1C0nsum:r!tel'c into with
r‘fﬂlail .
clieny
of the COntract,

qust be verified by intermediaries befor, the

fe provisions can subsequently change g o0t

gatus in the contract, once signed, only if a‘::}erlsatlon of such

pange and so long g applicable conditions hewcpbeelcsdrequest Such 4
it should be highlighted that, in the document un’(} uly met. %

4 word ‘consumer’ appears to have a clear Prcdon?irnzzzmdmﬁon'

sher categories of clients, e over the

Moreover, previous regulatory measures implemented in 2003 did not
fer to a ‘weaker party’, as had been done in the Instructions op Banking
supervision;”' and the ‘consumer’ was referred to ‘as natural person who
s acting for purposes which can be regarded as outside his trade or
profession’ only in a few cases.

That was the case, for example, in rules mentioning the duty to advise
the consumer on his/her rights introduced under the (§onsumer Credit
Directive*? and of the duty imposed on the bank to deliver a prospectus
o the consumer before the purchase of complex ﬁpanc:;l Pﬂ:ﬂ?:;the

asa result, while previous measures did m?t consider ,:ol:: o rated
dipient, being thus neutral, the new Jegislation appears
' their specific needs.* o

Moreover, for those ‘clients’ that do not fal_l i .
“egories, general contract Jaw must be applied: «fferent provisions

in the two preceding

. 8 del, d ,
Fo]lowing the approach of the Civil Code m:jJ int’iividllﬂll)’ negotiatd
“er standard contracts, on the oné hand, a0
“Mracts, on the other. s duties

. . equire 5
t ¢ reinforced procedural protection : ]q to all rec1sle;10 i

L %rrespond to general duties aPP = e:Pressly an
c: s, except for those duties that
flﬁur'ncrs’ or ‘retail clients’ distant mean
in g on V is entirely devoted wl'catio" ob Pk
ing, "der o define the scope of aPP" ds communi?
"Mation disclosure and as T¢8%"

‘.
L4
4 ey
See (}3" final version of 29 July 2009 > dizioni €° '
o« Mercy: arriero, “Trasparenza delle con |
5 pt“ui 1 I-;nﬂnzfarj (2003), 4. i edel se
% rln[n Ate alinea, para, 2, Sezion® ",' ®
ftgdtrltft and M. Bam“l’ ‘Tfaspaﬂ'fn}'a(zm}()), al ].
dla banca ¢'1talia), Contratth ©
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10910
. f,’Zr-r_‘lllL‘rj thmug,h distant means of oM.
the Authority makes 2 clear distinction
in which intermediarics deal with consumers and
with pruf::'s',irma!',, Finally, a new Section V||
introduced to implement Directive

red coneerning offers

requl
(his regard,

b nications. In
5.' hetween  canes
t those 1 which
u

: on consumer credit
| 2008/AB/1C.

hey deal
has been

umer protection legislation

ng under the terms of a consumer credit
ial legislation currently located in the
nd the TUB (Title VI, Section 1I), all of

which makes the identification of the consumer quite confusing. **

Art, 121 of the TUB repeats in the first paragraph the definition of
consumer as a ‘natural person who is acting for purposes which can be
regarded as outside his trade or I::mﬂ:ssiao'n’.45 At the same time, there is
an enumeration of those cases excluded from the range of application of

the TUB.

Letter (a), for example,
global value inferior or supe
producing effects from the

Ufficiale (Italian Official Journal).
Consequently, if the person receiving the financing is a ‘natural person

who is acting for purposes which can be regarded as outside his trade or
profession’, but the financial operation has a lesser or greater value, the
contract may no longer be regulated by consumer rules.

The definition stresses two main aspects: a consumer can only be a
physical person; and, moreover, the purpose of the activity concern
must be non-professional, that is, the scope of the activity must be the
satisfaction of some personal or family need.

‘ Having regard to the first condition, Italian academic experts have
mcreasingly proposed the extension of consumer protection to legal
persons, in particular to corporate entities, paying particular attention

Special cons

The ‘client-consumer’ purchasi
contract is protected by spec
Consumer Code (Arts. 40-3) a

refers to ‘financing instruments that have a
rior to limits imposed by a CICR resolution,
30th day of its publication in the Gazzetta

44 G . e 3 . - -
iﬁ:nR;t?l:fmazj .La Tozmne di consumatore nel codice del consumo e con riguardo a!
yntratti di credito al consumo’, Diritto dell’Inter i 7
. s g ’ net (2006 . G. Carriero, Autonomia
N privata e disciplina del mercato, 47. : )i 334 & =
fll'::uls}';‘:h‘z‘I'UB contains g:;eneral rules protecting the ‘client’, and, some specific provisions
cohcrcncc)il:iﬂ:;::c;n;:p]:hca?lchon tE he basis of the consumer's definition. The 1 o
e text is therefore frustrating: d
contraente ‘non qualificata’, 52. ing: Lener, Forma contrattuale ¢ turela
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Sarce of the contract is acquired through the power of disposal apt to the professional
ok operzrors. In view of this, consumer protection could certzinly be extendad to

—oroorzsed entities should they act outside the range of the by-laws. This position has

L
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i
" . regard to the second aspect, rclated. to th}f PTOI:]CI' not.ion.of

e ‘](;:“1 ature of the purpose 15 ascertfllned through a subjectiye
‘consumer, e “ | by Italian courts of first instance) a_xmed at confir.
test (often ignorec ri’ sct, taking into account form, circumstances of
oo atid ,'{TCTU»::I; ‘p:li)'n,wnt conditions: the ambiguous deﬁnit,ion is
) tnncr.;:::I; d‘irc‘ctc d to persons that ‘act for extraneous purposes’, thys

;Ippil

i & i i I tati f i p i. i .

the physical person who is ag:ting e L t}ll;lts; E::I;nb:olt-eg:rdl:'d N
i ’s trade or profession, but whose purc ODject-
1_311;51de olrilg :dt:; 2 consumer contract according to the law.
- welr}lr gl:;fferent way, Directive 2002/65/EC on the distax.lce marketing of
consumer financial services has been directly 'rt.eflect_edslzn a new section
of the Consumer Code (Art. 67bis to 67 vicies bis). Moreover, the
insertion of these rules in the Consumer Code has been quite controver-
sial and has been criticised along the same lines ;s the consumer credit
legislation, which actually remained in the TUB.

Hence, the importance of this statutory provision depends not on the
specific protection rules (restating the same regulatory terms introduced
in 2005), but rather on the systematic effects on the coordination
between rules,> as such set of rules is only applicable to the client that
actually meets the objective and subjective standards of a consumer.

Moreover, the definition of ‘financial service’ is directly provided by
the Consumer Code in articles concerning distance marketing of con-
sumer financial services, under Art. 67ter(b), but it does not exactly
correspond to that given under Art. 33(3), related to unfair terms in
consumer contracts. The latter, in fact, cross-referenced general

ming how

51
(553;,3‘ 354 comer credit issue: Trib. Bologna, 18 January 2006, Diritto dell’interet
Concrel):e o ;thl}slgmer t::t:mc:!uct may be defined as ‘contractual’ according to the
iidembod o harie contract. On the contrary, the purpose of the contract can be
‘consumeristic’ pur g: P oﬁl.twe. OF negative value. In the first case it is defined as the
1 consumatorei il;;:ro?es‘:ic:]s't . G second as a ‘non-professional’ one: E. Gabrielli,

52 L oumatori, 2 vols. (Turin: L?';“Sé?l:, ?ﬂgéfalgl:lelh and E. Minervini (eds.), I contratti dei

Art. 7, 1. n. 229 of 29 Jul
Part I1I has been introtlil:lz;g?og' Thus a new Section IV bis of Chapter I of Title III of

E Bravo, ‘Nozi 3 — o
cializzazione 5 gﬂfaﬂlza sc;;:m .ﬁl_lanzm,. <.h cui al d.lgs. n. 190 del 2005 sulla “Commer-
nel codice del consymg Rfemz'l finanziari ai consumator;” e collocabilita della disciplina
E. Brayo, i vista Trimiestrale di Diritto ¢ Procedura Civile, 2 (2007), 585.

4(2008), 373, TiHazione a distanza dj serviz finanziari ai consumatori, Contraffh

53

54
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104 ‘ [ 1 .
Part 11 The law in action: providing investors
: -
with adequate protection

Remedies and access to justice: a European perspective

Institutional investors are the most significant f_ocus of reforr:n efforts op
.ecurities markets. In the Italian as well as in the European context,
the securities mark ainly concern investment firm conduct apgq
the most debated issues mainly co her, the controvers;
related liabilities, on one hznd, and, on tt.h: other, oversial
ated i emedies and access to justice.
re]ﬁfixzstsllz:i;:trion has addressed both issues in the effort to regulate
the financial market. Part II of this chapter therefore taFkles the
complex statutory provisions dealing with the p-rotectlon of Investors,
highlighting the main contents and goals 'achle?’ed b?r the EU and
Italian legislative frameworks. In dealing with th]'s subject a warning
is necessary: there are several, scattered provisions in the European and
[talian legal systems that do not form a coherent statutory framework
able to offer efficient and simple consumer protection on the securities
market.

In addition to consumer contracts, commercial and financial con-
tracts have been deeply influenced by European legislation. Although the
statutory framework remains fragmented and inconsistent in several
parts, the implementation of EU law into the Italian legal system being
of no help, it has renewed and refreshed the old-fashioned Italian Civil
Code in the commercial and financial areas, providing it with an inde-
pendent regulation which had previously been called for by several
prominent scholars. In particular, as regards the commercial area, new
EU legislation has dealt with consumer credit contracts, banking, sale of
goods, moveable and immoveable Property, and distance selling. Simi-
!arly, as regards financial Investments activities, there have been several
incursions by the European legislator with pivotal principles and
If)ules .bem_g provided in Igirective 2004/39/EC (MIFID), as completed

y Directive 2006/73/EC 6 Another important piece of legislation is

as regards organisational requirements and

S and defined terms for the purposes of that
imPlemen:ing Directive 2004/3 n (EC) No, 1287/2006 of 10 August 20'06
, 9/EC of the European Parliament and of the Council as

‘ ment firms, transactional reporting, market
Purposes of that Directive, ments to trading, and defined terms for the
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services™), adequacy (Art. 13 MiFII(?‘:") and approprinteHES.S (Dil‘CClive
a3/ 7UEC. Art, 7, para. 2 at ()7). r?ll the above-mentioned pyj,.
2-”(:‘?{{11-{:":;(- {Iljc” implemented in the [talian system by way of the Ty
:'Ii:t’i: \’,-'[ in particular) and the TU-F (Part II in par-tllcu-lar: See para. 2),
A second set of guidelines stemming from EU legis a'tmr.l consists both
of the preference for collective redr:?ss _procedures over 1_nd1v1dual claimg,
and of the adoption of extra-judicial instruments of dispute TEQSOIUtion,
As regards collective redress procedures,. Art. 52, para. 2,°° MiFIp
(introduced into Part II, Title II, capo IV-bis TUF) suggests that Member
States maintain a list of ‘bodies’ who shall have recognised standing on
behalf of consumers in order to ensure that the national provisions for
the implementation of the MiFID shall be applied. As in the Unfajr
Contract Terms Directive 93/13/EC the rationale behind this provision s
rooted in the pragmatic understanding that, for several reasons, invest-
ors (as well as consumers) are not strong enough to initiate legal action.
This may be true because often the action would involve small claims, or
because investors are not sufficiently aware either of their rights or of
the available redress procedures. On the contrary, independent public

290

*® The need to inform investors in distance selling of financial products is clearly stated in
recital (21): “The use of means of distance communications should not lead to an
unwarranted restriction on the information provided to the client. In the interests of
transparency this Directive lays down the requirements needed to ensure that an
appropriate level of information is provided to the consumer both before and after
conclusion of the contract. The consumer should receive, before conclusion of the
c?ntract, th:: prior information needed so as to properly appraise the financial service
;) fere}c}l_to him and hence nlwke a well-informed choice, The supplier should specify how
ong his offer applies as it stands’ The Directive has been recently — although not
;:gn_liicantly — amended by Directive 2007/64.
thl::ci ;vi:t;elgrgf;f;satmnalf requirements: ‘1. The home Member State shall require
b $ comply with the organisational requirements set out in paragraphs
Article 7 — Mini i fins ‘ ;
models of PIOSPTCTITS;E{;;E ':::;?li :ftns.l-;aili bZe : nkPartmular, for t[.1e elaboration of tl‘le various
and characteristics of offers and admiss; g the' g ) eSO
Ons to trading on a regulated market of non-

67

68

Per unit of at least EUR 50 000!

Article 52 — Rioht o .

following bodif:s, a's’.:giiﬁi;{e'd% Men?ber States shall provide that one or more of the

in accordance with national law 3: I]lauon_m law, may, in the interests of consumers and

lr?tiw: bodies to ensure that‘th' 91¢ action beflore the courts or competent adminis-

Directive are applied: (a) publ; ¢ na}t10|1al Provisions for the implementation of this
public bodies or thejy representatives; (b) consumer organisa-

tions having a legit .
Bllimate interest .
having a leoi . est 1n Protecting ¢ . . isati
ng a legitimate Interest in acting to Protfct(:{:z?rmers' E)C) professional organisations
members,’

69
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allective redres ‘ y‘] o Iccrt.nl'y been introduce
stem in the form of a ‘class action’,
8§y .
ps regards out-of-court settlements, Arg, 53 Directive 2004/29/5,
WIFID) suggests that Member States encourage “the setting.-yp f}
v [l - 2 " = 4 _' ’
ficient and cflective complaints and redress procedures for the out-
of-court settlement 'cnf consumer (Irspu‘lcs concerning the provision of
avestment and ancillary services provided by investment firms, using
aisting bodies where appropriatc’, As we shall see, out of court mech-
aisms have been successfully introduced into the Italian legal system.

Fxira-judicial remedies for investor complaints and access
lo justice: an ltalian perspective
ove-mentioned EU law

T T T of the ab .
he main impact on the Jtalian system 0 ) rendering imestment

o financial markets consists of the following: (fa re more trustworthys
fm behaviour more transparent and therefo

6 o2 jtizens

; ; ;1 ctitutions and CAUZT
) improving the relationship between P ubhi}:g fiduciary relationsip
A, 51U, according to which ‘to Imprmf{'ethc main goals): -
teen investors and institutions’ is 0n¢ © duced by EU law have’
In Particular, the general principlcs mti'lﬂt esent, trans arcnclz;“m

Pead out into the TUB and the TUF m:(a:: eI:antial part of the

taly v " " H
aa g and duties of disclosure represen 91 TUE which
"Mmercial and) financial legal syste™ resented bY ME er (@) and
" ¢ most significant pmvisions afe rchcnts 5 (le while Jetter
wil])ir‘;”""l}’ requires fair dealing of mvzsrl cule’ (lette!

M adopts the “know your custom
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() requites adequate organisational arrangements, 1t is also impnrmm
to vite the regulations enacted by the Halian financial regulatory Authg,.
Aty (CONSOR): not only is the ‘know your customer vyl """Cril)c(l
m more detaily but also the principle of adequacy is detailed and
tanstormed into the suitability rule’ (Arts, 39 and 40 of chu]atinn
10190/07), " As tor the liability arising from investment firm [J"CilChc,q of
the adequacy/suitability rule, most Italian investment contracts transfer
this risk to the clients, by introducing contractual terms stating thy,
the client has been exhaustively informed about the risks and Conse.
quences of the transaction, thus assuming that the client is fully aware of
his/her commitments. Apart from this unlawful contractual Practice,
which should probably be considered as an unfair infringement of
consumer rights under Directive 1993/13/EEC, neither the TUF nor
the regulatory instruments enacted by CONSOB have clearly stated p,
remedies available to investors should the investment firm breach any of
its specified duties. This statutory silence explains why Italian lower
courts have recognised different remedies in the case of individug]
lawsuits:”! reliance damages deriving from pre-contractual liability;

AN CRISTINA AMATO AND CHIARA PIRIUM |

 On the ‘suitability rule’ and know your customer rule, see R. Bruno, ‘Cesperienza
dell'investitore e 'informazione “adeguata” e “necessaria™, Giurisprudenza Commerciale,
2 (2008), 389; M. Guernelli, ‘Uintermediazione finanziaria tra tutela del mercato,
legislazione consumeristica e orientamenti giurisprudenziali}, Giurisprudenza Commer-
ciale., 2 (2009), 360.

7! See on this issue: A. Tucci, ‘La violazione delle regole di condotta degli intermediari fra
“nullité virtuale”, culpa in contrahendo e inadempimento contrattuale’, Banca, Borsa,
Titoli di Credito, 5 (2007), 621; A. E. Fabiano, ‘La negoziazione di bond e le conseguenze
della violazione degli obblighi di informazione dell’intermediario tra responsabilita per
inadempimento e nullity del contratto), Banca, Borsa, Titoli di Credito, 3 (2007) 324;
E. Lucchini Guastalla, ‘Violazione degli obblighi di condotta e responsabilita degli
intermediari finanziari, Responsabilita Civile e Previdenza, 4 (2008), 741. See also
C. Amato, ‘Financial Contracts and “Junk Titles” Purchases: A Matter of (In)Correct
Information, in M. Kenny, J. Devenney and L. Fox-O’Mahony (eds.), Unconscionability
in European Private Financial Transactions (Cambridge: Cambridge University Press),
308ff. The chaos of different civil remedies has been recently solved by the Italian
Supreme Court (Corte di Cassazione) by applying different principles and rules.
According to the highest Italian Court, disclosure duties belong to the so-called ‘rules
of fair dealing’ Consequently, the proper remedies to be applied to breaches of those
rules cannot be premised upon the validity/invalidity of the contract itself; rather, they
must be based upon the content of the agreement, as it relates to the defendant’s
behaviour. This leads to the conclusion that broker liability depends, as to its nature
and discipline, on the content of the informational disclosure, as well as the context
regarding the very moment such was delivered to the investor. In sum, either financial
broker liability can be pre-contractual, if it concerns conduct and a set of disclosures
delivered before signing the purchase of specific titles; or, to the contrary, it may be
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No-fault indemnification fund

The second remedy originally introduced under the Budget [ay,
23 December 2006, n. 266, and now implcmcmcd by L. 20071179
(Arts. 8-9) consists of a no-fault indemnification fund, based on th,
absolute lability deriving from financial investment’s brokerage acts,.
itics (as regulated by Part IT of the TUF). What is relevant for invest,,
in order to obtain damages is that they provide evidence of the breach,
of brokers’ duties and demonstrate the remoteness of the economc
loss suffered by the claimant. The indemnity is awarded only if ;
judicial decision or arbitration award has been delivered, and all sum;
investors have already received must be deducted. The fund is created
by collecting half of the total amount deriving from criminal fine
eventually paid by financial brokers, and it is managed by CONSOB,
The latter has a right of recourse against the defendant.

Subsequent to the recent financial scandals” in Italy, the goal of this
remedy is to provide compensation to investors in cases of financial
fraud. Notwithstanding CONSOB’s right of recourse, the deterrent func-
tion of the remedy is thus almost completely lost.

The main differences between the indemnification through settlement
and/or arbitration procedure and the no-fault fund may be summarised

as follows:

. in case of a no-fault indemnity there must be a judicial or arbitration
decision assessing any liability deriving from the breach of obligations
stated in Part II of the TUF; and

. the indemnity thereby awarded shall be imposed, deducting any sums
already awarded to the claimant, whether he/she applied for an ordin-
ary judgment or for arbitration redress procedures leading to the

indemnity guarantee.

Collective injunctions

As regards access to justice, individual claims will be dealt with by
judges or arbitrators. However, this solution has two significant dis-
advantages: (i) it is subject to uncertainty as regards the applicable

? Regarding Cirio, Argentine and Parmalat bonds scandals, see C. Amato, ‘Financial
Contracts and “Junk Bonds™ Purchases) footnotes 31-6, and proceedings of Durham
Conference ‘Conceptualising Unconscionability in Europe) forthcoming (Cambridge
University Press).
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g/22 has drawn a line betwee

e ‘irst, there is a diff,
- ctions. FIrst, lerence ;
injunc €in the Protecteq ; ‘n ollectiye

. . ‘do not includ
Ve m;;:f:‘}i);jcn harmed Z;hzrcil:]?:;’laﬁi)n of intere Ercats:‘ Collec.
:‘. 0;22)_ On the contrary, they consjs
in‘ gnlawful pr:}CliC(-’.'S carried out by
secondlys the .DIYCCFIVC allows claimants, thgq is associat !
. dividual claimants, to seek an order for the fallgecs ons rat}.“?t .
in tjon or prohibiting defendants from any infri:lni (1) requiring the
fing measures such as the publication of the decisiof, i?ftt];l E::']i I:eq::t-
in such form. . dccrtped adequ‘atf.: anflfor the publication ofacone[:tiv;
statemnent with a view to ehmmat.m.g the continuing effecs of .
infringement advertising the prohibitory/mandatory injunctions on
wational and/or local newspapers; and (iii) that the defendant make
payment to the public purse or to any Peneﬁciary designated in or under
national legislation, in the event of failure to comply with the decision
within the deadline specified by the courts or administrative authorities,
qch to be a set amount for each day’s.del?y or any other amount
provided for under applicable national legislation, with ag;r;ez\;v to ensur-
ing compliance with the deciisiox.ls (Art. 2, Dl.!'ectl;:e 52?1{:11 awﬁ;l s
This provision (Art. 2, Directive 2009/22) invo

- + octives listed in AnnexT;
infringing Community law as outlined in the Dlreawi's{}lﬁancial services,
such include the Directive on

distance marketiﬂglii n are mentioned:
. . i 0
but no other violations of financial services legisla
ltalian financial legislation,

: onsumer

to the contrary grants swandog mg;inst any
associations representing co :
violations of investment services ac

llectiVe consu o 3. F75 in fact
jvities: ATt

tefers back to Arts. 139 and 140 © injuncti

both provisions regulate collective Arg

damages. Moreover, according '©

cessd

7
?: Ibid, n, 72, : ting the .
Provisions added by D.lgs. 2007/164
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Class actions for damages

\tter a difficult genesis, class actions h'.}:'t: finally been i“ff“d“‘:"d i“tﬁ‘
i : ol ‘tion svstem ™ pursuant to Article 140-bis of
the ltaltan consumer protection sy I _ g

the Consunter Code. The new procedure became !“f‘ on 1 January .-010.
It is a remady inspired by American-style class actions, nlthm‘ugh it h:1s
been extensively adapted to the Italian procedural system, and 1s novel in

> broader European framework. ‘

Ihi\it ;ii‘itiimz'}' matter, it should be highligl}lcd l}.mt ‘.-\rllcl:.‘ 140-bis
Consumer Code sutficiently defines the range ot npp:hcntmn §ot the col-
lective redress procedure: the subjective range is rcslnctcd‘tu c(.msl.lchs
and users of public services) whilst the uhjccti.\'c range of application is
limited to specific situations. In other words, it is not a general prm:r:duml
instrument. In particular, it has been disputed whether investors might be
included under the definition of ‘consumer’ and thus within the subjective
range of application of class actions. While previous drafts of the law
dealing with class actions did contain a clear reference to investors, in the
present version of Article 140-bis, all references to investors have been
removed.

It is true that investors have scparate regulatory options under the
TUE. In the above-mentioned Article 32-bis the TUF refers to ‘collective
injunctions’ (orders), rather than to ‘class actions for damages’. By the
same token, consumer credit statutory regulations are dealt with under
Articles 121 ss. of the TUB, thus remaining outside the coverage of class
actions under the Consumer Code. Although the literal meaning, as well
as the overall framework of the statutory provisions, does not leave any
further objection to the argument excluding investors from class actions,
this argument is nonetheless unconvincing, '

First, as the drafts of the law highlight, the recent financial scandals
and the emergence of a new generation of organised financial trading
systems do lead one to believe that investors and ‘savers’ need to be
protected through the same legal instruments available to any consumer.

" The class action as described in the text was designed by Law 2009/99.
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304 CRISTINA AMATO AND CHIARA PERFUMI
can be found in the narrow definition of
the consumer that does not fit with the definition of th'c ‘investor’ or i,
the stratified legislation that, in both the EU anc! t'hc Italian legal Systems,
cvidences inconsistencies and fragmented provisions.

As a consequence of the unsatisfactory statutory regulations, private

remedies and access to justice are still excessively complex. They overlap

and co-exist without offering practical and simplified solutions tq

investors. A weak party, provided that this definition is fully accepted,
is also weak in terms of access to justice and redress. Too many remedies
function too closely together and/or too many redress suits are tog
similar in their procedural goals, thus potentially confusing investors,
rather than protecting them.

A recent Italian Law (4 March 2010, n. 28) decided to require
a compulsory settlement attempt before commencing individual or
collective suits. In particular, the settlement proceeding provided for
by Law 2007/179 (as implemented by CONSOB Regulation n. 16763,
of 29 December 2008), with reference to financial contracts entered into
among non-professional investors and brokers, has now become man-
datory. This means that the indemnity guarantee can be more easily
awarded through the CONSOB settlement proceedings, triggered by an
individual, and not necessarily by a consumer association. Moreover,
according to the recent Law 2010/28 (Art. 12) the settlement agreement
has immediate executory effects vis-a-vis defendants. This procedure
may finally render overall consumer protection more effective, provided

the following occur:

of this statement of principle

Public remedies are seriously enforced. Although the Italian TUF (as
well as the MiFID Directive) contains special provisions addressing
criminal sanctions and fines, national implementation of these provi-
sions is still poor and fails to act as a deterrent.

Investors’ protection is reviewed at EU level, first by including this
definition in consumer protection legislation; and, secondly, by simp-
lifying remedies and access to justice through the establishment of a
hierarchy of remedies. The first remedy should consist of the manda-
tory settlement attempt, leading to an indemnity guarantee and
excluding other ordinary suits.”” Should settlement not be reached,

n 1 H ' - . - .
Ahlmug}u warning is given by S, Mulreed, in ‘Private Securities Litigation Reform Failure:
H"“I" SF"’“"-’" Has I?”—""c'“c'ii the Private Securities Litigation Reform Act of 1995 from
Achieving Its Goals, San Diego Law Review, 42 (2005), 779, 791-2. The author argues

R
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FINANCIAL INVESTORS AS CONSUMERS 305

zn ordinary lawsuit may then be brought, either via individual actions
or through class actions for damages, leading eventually to the
zwarding of economic damages. Access to indemnity funds should
be permitted for individuals or for investor associations only in cases
of defendant insolvency.

that poor finencial regulztion may trigger “strike suits) that is, opportunistic plaintiffs’
behzviour bringing friviolows lzwsuits which place 2 corporation in z situation where it
would prefer excessive vatlements rather then proceeding with the full litigation process
(trizl, etc ).
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